
   

These Credit Terms and Conditions (i) apply to all products sold and work performed by Tampa Armature Works, Inc. a Florida corporation, and its 

subsidiaries, parents, and affiliates (collectively, the “Seller”), involving, in anyway, the extension of credit by Seller.  The Applicant listed on the 

Application for Credit is hereinafter referred to as the “Buyer,” and these Credit Terms and Conditions, together with the Application for Credit executed in 

connection herewith, are hereinafter collectively referred to as the “Agreement.”  To the extent any conflict exists among the provisions of the documents 

constituting the Agreement, or any other documents or agreements executed by the parties at any time, the provisions of these Credit Terms and Conditions 

shall govern, control and prevail such that any conflicting provision shall not apply.  

 

1. Acceptance.  This Agreement expressly limits acceptance to its 

terms and constitutes notice of objection to any additional or different 

terms in the acceptance or confirmation so as to preclude the inclusion of 

any different or additional terms in the resulting agreement.  If this 

Agreement or any part thereof is construed as an acceptance or a 

confirmation on the part of Seller, such acceptance or confirmation is 

expressly conditioned on the Buyer’s assent to all the terms and conditions 

contained herein.  In the event Seller does accept any additions, deletions or 

changes to this Agreement, such acceptance is expressly limited to the 

specific services provided under this Agreement, and not to any other 

previously existing, contemporaneous or future agreements between the 

parties, unless specifically referenced, and accepted in writing by Seller, as 

provided. 

 

2. Credit Approval.  This Agreement is expressly conditioned upon 

the Seller’s approval of credit or payment terms for the Buyer.  Such 

approval will be at Seller’s sole and absolute discretion.  If, at any time 

during the performance of this Agreement or any other agreement or 

transaction between the parties, the Buyer’s credit or payment schedule 

becomes unsatisfactory to Seller, Seller reserves the right to terminate this 

Agreement and all other transactions and/or agreements with Buyer upon 

notice to Buyer without liability to Seller.  In the event that Buyer has or 

will execute or agree to other agreements with Buyer, the terms of this 

Agreement and the terms of such other agreements conflict with the terms 

and conditions of the this Agreement, this Agreement shall control. 

  

3. Credit and Payment Terms.  Unless otherwise agreed to by the 

Seller in the Credit Agreement all payments are due and payable in Tampa, 

Florida net thirty (30) days from date of invoice or Buyer’s receipt of the 

product or services, whichever is sooner.  For partial shipments, pro rata 

payments are due as partial shipments are made and invoice received.  

Under no circumstances shall any payment due under any invoice or 

percentage thereof be withheld as retainage, nor shall Buyer set-off any 

obligation of Seller to Buyer against any invoice or payment due 

thereunder, without Seller’s prior written consent.  In the event that Seller 

provides written consent to a retainage amount, in no event, shall any 

retainage or set-off held by Buyer greater than five percent (5%) of an 

invoice amount be valid or enforceable.  All past due payments shall accrue 

interest at the lesser of one and one-half percent (1.5%) per month (non-

compounded) or the maximum rate allowable under applicable law until 

paid in full.  Additionally, payments not made within thirty (30) days of the 

due date are subject to a one-time “late charge” equal to four percent (4%) 

of the payment then due.  Notwithstanding the above provision for payment 

terms, if Buyer is in arrears over thirty (30) days, or if Buyer materially 

breaches any term of this Agreement or any other Agreement between the 

parties, then Seller reserves the right to suspend work on all projects, 

orders, or agreements with Buyer, and/or to withhold shipment of 

completed equipment (if applicable), and to demand full payment of all 

amounts in arrears, plus full or partial payment in advance for work in 

process or as a condition to delivery.  In the event of such suspension of 

work or withholding of shipment, Buyer shall defend, indemnify and hold 

Seller harmless from any and all loss, damages, expenses, fees, costs, fines 

or penalties whatsoever which may result to any person or entity due to any 

delays and damages occasioned thereby. 

 

4. Security Interest.  Seller shall retain a security interest in all 

personal property, including equipment, parts and accessories sold by 

Seller, and any product or proceeds thereof, until all services and other 

charges due Seller are fully paid for by Buyer.  If requested, Buyer agrees 

to execute and pay for the preparation and filing of any document necessary 

or desirable to perfect Seller’s security interest.  Seller’s security interest 

shall be subject to foreclosure as provided by the law of the State of 

Florida. 

 

5. Sales Taxes.  Seller’s quoted or published prices may not include 

applicable sales, use or possession taxes, tariffs, duties or taxes of any other 

kind whatsoever (collectively, “Sales Taxes”), which may now or hereafter 

be imposed upon or with respect to this transaction, or any services 

performed in connection therewith.  All Sales Taxes, if any, due under the 

laws of any state, any local government authority, or the federal 

government of the United States, in connection with any and all 

transactions between Buyer and Seller shall be paid by the Buyer.  All sales 

to Buyer are subject to applicable Sales Taxes, unless Buyer furnishes a 

valid exemption certificate prior to the sale.  Applicable Sales Taxes shall 

be added to the invoice and paid by Buyer to Seller.  In interstate sales, 

Buyer is solely responsible for determining, reporting, and paying any 

Sales Taxes directly to applicable government taxing agencies.  In such 

cases, Seller will not include such taxes on any quotations or invoices, and 

any such taxes returned to Seller will not be forwarded to any agencies, but 

will either be returned or credited to Buyer’s account, in Seller’s sole 

discretion.  In the event sales taxes are assessed against Seller, on parts, 

services or finished goods, after completion of service, delivery and invoice 

for such services, then Buyer shall immediately pay, or reimburse such tax 

to Seller (if paid by Seller), upon notice thereof and invoice by Seller. 

 

6. Shipping; Risk of Loss.  Seller shall ship goods to Buyer FOB to 

the address provided to Seller.  Any shipping dates quoted are based and 

conditioned on: (1) Seller’s best, good faith estimates, (2) prompt receipt of 

all necessary information, including, but not limited to, approved 

engineering submittals, written production release approval, deposits, 

goods, progress payments and other reasonable requirements from Buyer 

and third parties, and (3) absence of delays or other causes beyond Seller’s 

reasonable control.  Buyer agrees that Seller shall net be held liable for 

damages of any kind or nature whatsoever, including, without limitation, 

direct or indirect, incidental or consequential damages, resulting from any 

delays in shipment to Buyer, unless the measure of damage is covered by 

special written agreement signed by Seller and Buyer. 

Any shortages or damages in shipments of goods, caused by any freight 

carrier will not be Seller’s responsibility.  Buyer shall make any such claim 

directly against the carrier.  Buyer shall, however, notify Seller within 

forty-eight (48) hours of receiving goods, of any alleged damage or 

shortage, so that Seller can provide reasonable cooperation to Buyer, 

without expense to Seller. 

 

Buyer assumes all risk of loss or damage to any of Buyer’s reused goods 

and components, which fail or are damaged during any tests made by 

Seller, or requested by Buyer.  Buyer also assumes all risk of loss or 

damage to any goods, property or persons, arising directly or indirectly 

from Buyer’s operation of serviced goods beyond their operating 

specifications.  Any additional goods or services, and any damages to 

Seller resulting directly or indirectly from such failure, damage or 

operation beyond specifications, shall be ay Buyer’s sole expense, and shall 

be added to the price of the services.  All test values and operating 

specifications shall be established by Seller, in its reasonable, but sole 

discretion, unless otherwise agreed in writing between Buyer and Seller. 
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7. Delay in Shipment; Early Shipment.  If delivery of Buyer’s goods 

is delayed by Buyer, or any other cause beyond Seller’s reasonable control, 

for any reason, including, without limitation, the Buyer’s default or 

convenience, Seller may elect to invoice Buyer for the goods, parts and 

services on the date originally scheduled for delivery, and terms of payment 

shall apply from the date of such invoice. Buyer shall bear all risk of loss 

and be liable to Seller for all reasonable expenses incurred by Seller 

incidental to such delay in shipment and storage of undelivered goods. 

 

As an incentive to Seller to complete any services or provide any products 

for which Buyer engages to Seller to perform or supply prior to the 

scheduled delivery date, if Seller completes the services or delivers the 

goods to Buyer ahead of schedule, then Seller may invoice final payment 

and payment shall become due, as provided herein, on the early invoice 

date, rather than the previously scheduled delivery invoice date.  All 

payments due under this Agreement and any other agreement between the 

Buyer and Seller shall be due and payable in the State of Florida, and all 

payments made will be deemed to be made in the State of Florida. 

 

8. Cancellations or Returns:  Buyer’s orders accepted by Seller may 

not be canceled, changed or returned without the prior express written 

consent of Seller and subject to Buyer’s payment of reasonable cancellation 

charges.  Special goods or goods fabricated to order are not returnable.  

Any goods authorized for return shall be shipped to Seller, FOB at the 

specified Seller’s facility, freight prepaid, by Buyer.  All authorized returns 

are subject to inspection as a condition of acceptance and must be, in the 

sole judgment of Seller, in new, resalable condition, in original packaging. 

Items deemed to be unacceptable will be held for a maximum of thirty (30) 

days from date of notification of rejection to Buyer, pending notice from 

Buyer on desired disposition of goods.  If no notice of a desired disposition 

is received within this period, goods will be disposed of and no credit will 

be issued to Buyer.  Customer returns are subject to a minimum restocking 

charge of 15%. 

 

9. Export.  Buyer agrees to comply with all U.S. export regulations 

which control the Products it purchases from Seller, including the Export 

Administration Regulations administered by the U.S. Department of 

Commerce and the International Traffic in Arms Regulations administered 

by the U.S. Department of State. 

 

10. Confidential Information.  Unless covered by a separate 

Nondisclosure Agreement executed by the parties, Buyer acknowledges 

that all information and materials which come into Buyer’s possession or 

knowledge in connection with any transaction or agreement between Buyer 

and Seller and which is marked, identified, or accepted as confidential or 

proprietary (“Confidential Information”), consists of confidential or 

proprietary information the improper disclosure or use of which will be 

damaging to Seller. Therefore, Buyer agrees to hold all Confidential 

Information in confidence, to disclose Confidential Information only to 

those of its employees having a need to know, not to disclose Confidential 

Information to any other party, and not to use Confidential Information 

other than for the performance of the transactions or agreements between 

the Buyer and Seller. 

 

11. Limited Warranty.  Buyer may receive a warranty from the 

original manufacturer of certain products provided by Seller. Buyer agrees 

to enforce all original manufacturer’s warranties directly against that 

manufacturer and not against Seller.  Buyer further acknowledges that the 

validity and enforceability of any manufacturers’ warranties may be 

expressly conditioned upon Buyer obtaining preventative maintenance of 

those products through service providers authorized by the original 

manufacturer.     

 

In no event shall Seller be responsible for providing, or for the expense of 

providing, working access to Buyer’s goods, for the removal and 

disassembly for service, re-assembly and re-installation, or for warranty 

work, or for alteration or removal of any structure or other equipment for 

such purposes, or for transportation costs or expenses in connection with 

warranty work hereunder. Buyer agrees to assume and pay for all such 

expenses.  All warranty work hereunder shall be on single shift, straight 

time. If Buyer requests overtime work to complete warranty service, then 

Buyer agrees to pay for all such overtime costs.  Any warranty period shall 

be shortened only for any components of goods, or for goods serviced, that 

have an industry recognized, inherently shorter life than one (1) year. A 

reasonable effort will be made to identify such components or goods. 

 

EXCEPT AS IS EXPRESSLY STATED HEREIN, THE 

FOREGOING WARRANTIES ARE EXCLUSIVE AND IN LIEU OF 

ALL OTHER WARRANTIES, WHETHER STATUTORY, EXPRESS 

OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ALL 

WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A 

PARTICULAR PURPOSE, AND ALL WARRANTIES ARISING 

FROM COURSE OF DEALING OR USAGE OF TRADE, EXCEPT 

SUCH AS IS EXPRESSLY STATED IN THIS AGREEMENT. 

 

12. Limitation of Liability.  SELLER SHALL NOT BE LIABLE TO 

THE BUYER FOR ANY INDIRECT, INCIDENTAL, 

CONSEQUENTIAL, OR PUNITIVE DAMAGES, OR FOR LOSS OF 

PROFITS, REVENUE, OR DATA, WHETHER IN AN ACTION IN 

CONTRACT, TORT, STRICT LIABILITY, OR OTHERWISE, 

EVEN IF ADVISED OF THE POSSIBILITY OF THOSE DAMAGES. 

 

The limitation of liability contained in this section shall be effective 

without regard to Seller’s performance or failure or delay of performance 

under any other term or condition of agreement between the parties, 

including those contained in any warranty.  In any case where Seller is 

supplying only design and components and is not responsible for erection 

of the equipment, all costs related to the assembly and erection of the 

equipment in the field shall be deemed special, indirect, incidental or 

consequential and shall in no case be the responsibility of the Seller. 

 

Except for personal injury caused by Seller’s gross negligence or willful 

misconduct, Seller’s cumulative liability under any and all agreements and 

transactions between Seller and Buyer shall not exceed the aggregate 

amount paid to Seller under the agreement applicable to such liability, even 

if a term of any such agreement fails of its essential purpose.  The remedies 

of Buyer specifically set forth in this Agreement constitute Buyer’s 

exclusive remedies for the breaches by Seller under any agreement between 

the parties. 

 

13. Drawings and Data.  Timely performance by Seller is contingent 

upon Buyer’s supplying to Seller, when needed, all required technical 

information, including drawing approval, and all required commercial 

documentation. All drawings furnished by Seller to Purchaser are 

proprietary and remain the exclusive property of Seller, and are to be used 

by Buyer only for the purpose of operating and maintaining the products, 

and not for the manufacture of duplicate or similar requirement or parts by 

others. 

 

14. Waiver of Subrogation.  Buyer and its affiliates, agents, and 

permitted assigns, hereby waive all rights against Seller and Seller’s 

affiliates, officers, directors, employees, and agents for all damages of any 

kind that are covered by insurance maintained by the Buyer or Seller 

applicable to any agreement or transaction between the parties, except such 

rights as Buyer has to proceeds of such insurance.  This waiver of 

subrogation shall be effective as to a person or entity even though that 

person or entity would otherwise have a duty of indemnification, 

contractual or otherwise, did not pay the insurance premium directly or 

indirectly, and whether or not the person or entity had an insurable interest 

in the property damaged. 

 

15. Usury Savings.  Notwithstanding any provision of this Agreement 

or any other agreement between the Seller and Buyer to the contrary, Buyer 

shall not be obligated to pay interest pursuant to this Agreement or any 

other agreement in excess of the maximum rate of interest permitted by the 

laws of any state determined to govern this Agreement or the laws of the 
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United States applicable to loans in such state.  If any provision of this 

Agreement shall ever be construed to require the payment of any amount of 

interest in excess of that permitted by applicable law, then the interest to be 

paid shall be subject to reduction to the amount allowed under applicable 

law and any sums paid in excess of the interest rate allowed by law shall be 

applied in reduction of the principal balance outstanding.  Buyer 

acknowledges that it has been contemplated at all times by Buyer that the 

laws of the State of Florida will govern the maximum rate of interest that it 

is permissible under applicable law. 

 

16. Indemnification.  Buyer shall defend, indemnify and hold harmless 

Seller from and against any and all claims, demands, actions, suits, causes 

of action, damages, and expenses (including but not limited to expenses of 

investigation, settlement, litigation, and attorneys’ fees incurred in 

connection therewith) which are hereafter made, sustained, or brought 

against Seller or any parent, subsidiary, affiliate, officer, director, employee 

or independent contractor of Seller by any person for the recovery of 

damages for the injury or death of any person caused or alleged to be 

caused by the use of any product shipped or delivered and/or services 

provided by Seller to Buyer, if such cause is the result of anything other 

than the gross negligence or willful misconduct of the Seller.  

 

17. Insurance.  Buyer shall maintain in full force and effect during the 

term of it relationship with Seller comprehensive and general business 

liability insurance coverage, including product liability and vendor’s 

coverage, with Seller named as an additional insured, with minimum limits 

of $_______________ per occurrence, and $_________________ for 

property damage, with a responsible insurance carrier acceptable to Seller.  

Buyer shall furnish Seller with a certificate of insurance evidencing the 

above coverages prior to commencement of any production hereunder.  

Such certificate shall contain a clause for notification of Seller ten (10) 

days in advance of any cancellations or change in coverage. 

 

18. Force Majeure.  Seller shall not be liable to Buyer, or any third 

party, for failure to perform, or for delay in performance, of any agreement 

due to any cause beyond its reasonable control, including, without 

limitation, fire, flood, labor problems, war, terrorism governmental action, 

energy shortage, transportation delay or shortage, unavailability of 

necessary parts or services from customary sources, or acts of God.  

Seller’s performance shall be extended by the amount of time, and the 

contract price shall be increased in an amount reasonably necessary to 

overcome the delay and extra expense of such cause beyond Seller’s 

reasonable control. 

 

19. Termination.  Seller shall be entitled to terminate this Agreement: 

(i) in the event Buyer shall breach or violate any term of this Agreement 

and Buyer fails to remedy the breach or violation within five (5) days after 

receipt of written notice thereof from Seller; (ii) in the event Buyer shall 

make an assignment for the benefit of its creditors, commit an act of 

bankruptcy, have a receiver appointed, or otherwise admit of its inability to 

pay its debts as they mature; or (iii) in the event Buyer shall breach or 

violate any of the terms and conditions of any Credit Agreement or any 

other agreement between Buyer and Seller.  In the event of termination of 

this Agreement, such termination shall be without prejudice to any rights 

which may have accrued to Seller at the date of termination.  No waiver by 

either party of any breach, default, or violation of any term, warranty, 

representation, agreement, covenant, condition, or provision hereof shall 

constitute a waiver of any subsequent breach, default, or violation of the 

same or other term, warranty, representation, agreement, covenant, 

condition, or provision.   

 

20. Notices.  All notices, requests, demands, claims, and other 

communications hereunder shall be in writing. Any notice, request, 

demand, claim, or other communication hereunder shall be deemed duly 

given if (and then two business days after) it is sent by registered or 

certified mail, return receipt requested, postage prepaid, and addressed to 

the intended recipient as set forth on the Application for Credit related to 

this Agreement.  Any party may send any notice, request, demand, claim, 

or other communication hereunder to the intended recipient at the address 

set forth above using any other means (including personal delivery, 

expedited courier, messenger service, telecopy, telex, ordinary mail, or 

electronic mail), but no such notice, request, demand, claim, or other 

communication shall be deemed to have been duly given unless and until it 

actually is received by the intended recipient.  Any party may change the 

address to which notices, requests, demands, claims, and other 

communications hereunder are to be delivered by giving the other Party 

notice in the manner herein set forth. 

 

21. Assignment.  This Agreement shall inure to the benefit of and be 

binding upon the parties hereto and their respective successors and assigns.  

Notwithstanding the foregoing, Buyer may not assign any interest in, nor 

delegate any obligation under this Agreement or any other agreement with 

the Seller.  For purposes of this Agreement, assign shall include a change in 

control or a change in more than fifty percent (50%) of the ownership of 

Buyer. 

  

22. Construction and Severability. The parties have participated 

jointly in the negotiation and drafting of this Agreement.  In the event an 

ambiguity or question of intent or interpretation arises, this Agreement 

shall be construed as if drafted jointly by the parties and no presumption or 

burden of proof shall arise favoring or disfavoring any party by virtue of 

the authorship of any of the provisions of this Agreement.  Any term or 

provision of this Agreement that is invalid or unenforceable in any situation 

in any jurisdiction shall not affect the validity or enforceability of the 

remaining terms and provisions hereof or the validity or enforceability of 

the offending term or provision in any other situation or in any other 

jurisdiction. 

 

23. Amendments and Waivers.  No amendment of any provision of 

this Agreement shall be valid unless the same shall be in writing and signed 

by the parties hereto.  No waiver by any party of any default, 

misrepresentation, or breach hereunder, whether intentional or not, shall be 

deemed to extend to any prior or subsequent default, misrepresentation, or 

breach hereunder or affect in any way any rights arising by virtue of any 

prior or subsequent such occurrence. 

 

24. Counterparts.  This Agreement may be executed in one or more 

counterparts, all of which shall be considered one and the same agreement 

and shall become effective when one or more counterparts have been 

signed by each of the parties and delivered to the other party, it being 

understood that all parties need not sign the same counterpart. 

 

25. Entire Agreement.  This Agreement embodies the entire agreement 

and understanding of the parties hereto and supersedes any prior agreement 

or understanding between the parties with respect to the subject matter of 

this Agreement.   

 

26. Governing Law; Venue; Attorneys’ Fees.  This Agreement, any 

other agreements, and the relationship between Buyer and Seller shall be 

governed by and construed in accordance with the domestic laws of the 

State of Florida without giving effect to any choice or conflict of law 

provision or rule (whether of the State of Florida or any other jurisdiction) 

that would cause the application of the laws of any jurisdiction other than 

the State of Florida.  Each of the parties submits to the exclusive 

jurisdiction of the U.S. District Court for the Middle District of Florida, 

Tampa Division, and the Circuit Court in and for Hillsborough County, 

Florida, as the exclusive proper forum and venue in which to adjudicate 

any case or controversy arising hereunder.  In the event of any dispute, 

action or proceeding arising out of or relating to this Agreement or any 

other agreement or transaction between Buyer and Seller, including the 

breach, termination, validity, interpretation, or enforcement of this 

Agreement, the prevailing party shall be entitled to recover from the non-

prevailing party all costs and reasonable attorneys’ fees incurred in 

connection therewith.   
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27. Survival.  The sections of this Agreement pertaining to 

indemnification and limitations of liability shall apply notwithstanding any 

other section of this Agreement or any other Agreement and shall survive 

termination, cancellation or expiration of this Agreement. 
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